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TO:

FRO}l:

SUBJECT:

"'Carn****--z':^* h"4 ,'"A*r*
LJUKL.AU OF LAW

Conmlssloners Murphy and l4acduff

E. H. Best,  Counsel

Ameriean tr{est-Afrlean Line, Inc.
Application for revlsi.on or refund-
of franchise taxes assessed under
Artlcle 9-A for the calendar year
1950

A hearLng hras held with reference to the above-
entj-tled rnatter on October 19 , 1965 at the offlce of the
State ?ax Comralssion in New York Clty, at which !I1111am J.
Shields, taxpayerrs Vlce Presid.ent, appeared with Emanuel
Goldsteln, Eiq. of Counsel to Herman Goldman, EsQ. r attorney
for the taxpayer. The evidence and exhj.bits produeed wetre
as showr by the transcript.

The issue involved was includability of a capltal
gatn reallzed on the sale of real property situate wlthout
t r res ta te1neornpu t1 r rg f ra , r rch1se tb ,x }o r tneyear .1950
Thls lnvolves the questlon of r.rhether the tarcpayerrs buslness
actlvitles withln and wl-thout the State were of a unitary nature.

Taxpayer, a domestic corporation, malntalns offlces in
New York and lagos, Nigeria. The corporatlon operates a
general world-wide steamshlp agency, for foreign_shlp olfners,
iecelvlng a commlssion on frelght boolted. In order to obtain
personnel for the Nigerlan offj.ce it vras neeessary for the
taxpayer to furnish liousing. A house acguired Ln 1932 for this
purpose was sold. in 1950, resulting ln a eapital galn of
$96,O52. No taxes were pald to Nigeria nor lfas. any tarc luposed
in Afrlea on the gain realized on the sale.

In bcith Nen York and Lagos, the taxpayerts operatlons
are the same. It solielts and books fretght eonslgned, to the
same destinatlon, on the same vessels, fol the same prlnclpals.
ffre l'agos operation l.ras characterized- as rrflovr-baCk, " provldlng
cargo for horoeward, bound vessels which would otherwlse return
unliden. Slnllar operations are cond.ucted ln other parts of the
world on tarcpayerrs behalf by independent agel!9 and ? subsldlary
in Srgland. 

-Taxpayer 
is a single buslness entlty, pritng,rl]f-.

concerned wlth maritine frelght cartage, between the Unlted States
and West Afrj.ca for a finlted group of prlncipals. Tbe form of,
b111 of lading used, in le,gos fi Oenonr-tnltea "HOIEI,{ARD FORMrr, and
describes the taxpayer as agent for the sane prlnclpals whose
names also appear on the New York form of b111 of ladi-ng.
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A 1960 franchise tax return tras f i led, report ing
net lncome of $Baro35.9L, whlch lncluded the eapltal gain.
A carryback adJustment made ln 1963, resulted ln reductlon
of  net  lncome to $4t r32J-  .46 for .1960

Taxpayer contends that the entire capltal galn
shouLd be excluded from 1ts 1960 return resultlng ln a net
operatlng tloss for that year, on the authority of Sheraton v.
S-tate tai commrssion, 15"A D'zd I42, 222 N.Y.-s. 2d-T9'-2FTfrd
re.Y.s. 2d 226, al leging that i ts Afrlcan
operatlons "are l.n no way dependent upon taxpayerrs operatlons
j-n New Yorkt', that I'taxpayerts operatlons ln West Africa are
malntained under separate accounts" and that.by lncluslon of
the galn t'an lnequitable result ls obtalned.rr

In the Sheraton case the hold.ing was arrived. at by
f1nd '1ngs tha t t@,ye r ' gbus inessope ra t1ons .asho te1
innkeeper ln New York and office building managerlent in
Iriassachusetts were not of a Ituni"tary'r nature wlthln q:nd
without the State and. lrere "unconneCtea economlcallyrr; that
ilnposltlon of the franchise tar< should bear a reasonable
reiationshlp to the amount of buslnesd done withln the State;
that thbre was a dlsparlty between the tax as l-evj.'ed and the
value of the property ottned in New York and the true lncome
from New YorCopbrations. Moreover, in Sheraton, a tax was
paid on the gaiii to Massaehusetts, the plffiE-ere the real
property was sltuate

None of these elenents are present here. Al-though
lt was contended by the taxpayer that separate reeords were
kept, no evldence of the value of i ts property, rec.eipts and
wages ln Nigbria was offered or presented. Tarcpayerts opera-
t lons are exactly the same, world over, and could not.be nore
r.nltary or econoinical ly connected. The stated.purpose of the
Lagos bperatlon vras, to'provlde I ' f lolv-backrr..of freigh! from
weEt Arlica, ln order tb earn comrolsslons "comlng and going.rl
It matters ltttle nhether the freight moves easterly or
westerly. It moves in the same vessels wlth the same crews
under the aegls of the same management. For these reasons
the Sheraton case must be dlst ingulshed as belng inappllcab1e.

Accordingly, I am of the opinlon that
offlcer properly determined that the New York
buslness operatlons of the taxpayer were of a
and econom:ically connected; and that pursuartt

the hearlng.
and Lagos
unltary nature
to sectlons
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?OB.g and 21O-..8 of the larc Law, and. appllcatlon of thet'Rand.-McNalJ.yrr method, whereby- the selllng prlce ls
used ln conputlng the property factor in lteu of the
book basls bf t|re propbrty sold and the amount of the galn
on the saLe is used th coroputlng the recelpts factor ln
Ileu of the selllng prlce, 1n determlning the buslness
allocatlon, ta.:qpayef s f rinchlse taxes for 1950 were
properJ.y resettled and recomputed. Use of the Rand McNaLly
method j.s favorable to the taxpayer and results 1n ad.Just-
ment of the frenchlse truc ln the sum of $121.U7, by reductlon
of the buslness allocati.on from 51.25544-to 45 .893]116.

Ihe deternLnatlon ls, therefore, approved.

November J.6, 1965
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